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7.1 Interpreting Article 17
7.2 Irrelevant Considerations...

1. INTRODUCTION

The FIFA Regulations for the Status and Transfer of Players' set out the
rules governing international player transfers between clubs. The transfer rules
aim to promote “Contractual Stability” between players and clubs while
respecting each footballer’s right to free movement protected under Article 45
of the Treaty on the Functioning of the European Union.”

Article 17 of the transfer rules provides that, where a club or player
unilaterally terminates their playing contract without “Just Cause” prior to the
contract’s natural expiration date, compensation shall be payable by the
breaching party to the non-breaching party, either as agreed upon in the
contract or to be assessed (in default of agreement) in accordance with several
non-exhaustive criteria which, in the author’s opinion, are ill-defined and oft-
contradictory.  This paper will focus primarily on the assessment of
compensation payable by breaching players.

In accordance with the evolving jurisprudence of the Court of Arbitration
for SportS, compensation is determined by applying the Matuzalem-"Positive
Interest” approach. This approach, however, leaves too much discretion to the
judging authorities and the CAS to order the payment of excessive
compensation amounts which, if the player’s new club (deemed jointly and
severally liable under the transfer rules for any compensation payable) is
unable to satisfy for financial distress reasons, effectively compels footballers
to remain with their clubs, thereby prioritizing “Contractual Stability” to the
absolute detriment of each player’s free movement rights. Such an outcome
fails to consider the purpose and background circumstances of Article 17.

Furthermore, in light of the Swiss Federal Tribunal appeal in Matuzalem
(which deemed it unlawful to impose a worldwide playing ban on breaching

1. FIFA Regulations for the Status and Transfer of Players shall hereinafter be referred to
as the ‘transfer rules’.

2. Hereinafter referred to as the “TFEU’. The author notes that, although the transfer rules
apply to any international transfer, the rules were originally a product of negotiations and ‘social
dialogue’ between the European Commission, FIFA, UEFA, and FIFPro to ensure the
compatibility of the rules with European Union Law, namely the predecessor to the TFEU, the
European Community Treaty. Therefore, while ‘free movement of workers’ is a product of
European Union law, it has become a central pillar underpinning the private international law
regime existing under the transfer rules. Further, to highlight the indirect effect of EU law
internationally, see TAS 2005/A/983 & 984 (transcript produced in French).

3. The Court of Arbitration for Sport will hereinafter be referred to as the CAS.
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players as punishment for failing to satisfy an order to pay compensation to the
non-breaching team), Article 17 should be amended to prevent the
compensation system from being undermined by unrealistic compensation
amounts that are incapable of being satisfied solely by breaching players.

For the reasons outlined herein, Article 17 should be amended to provide
greater clarity and predictability as to the assessment of any compensation
payable, which should be calculated according to the Webster-"Residual-
Value” approach, with due regard to the “Specificity of Sport.”

2. BACKGROUND

Historically international football (or soccer) maintained a “Retain and
Transfer” system where, upon expiration of a player’s contract, he could apply
to transfer to another club. The existing club could, however, serve a notice of
intention to retain and the player would result in the player remaining registered
with the club.*

The legality of the “Retain and Transfer” system was considered by the
High Court of England and Wales, Chancery Division, in Eastham v Newcastle
United Football Club Ltd. Following the 1961 season, Newcastle United
midfielder/inside forward George Eastham wanted to transfer to rival premier
league club Arsenal F.C., but Newcastle served him with a retention notice.®
Justice Wilberforce held that the ‘retain system’ constituted an unreasonable
restraint because it interfered with a player’s ability to seek alternative
employment when they were no longer employees of a club.’ In obiter, Justice
Wilberforce considered that, while the ‘transfer system’ imposed some
restraints on players, it was not by itself unreasonable, because it enabled
poorer clubs to obtain money to compete and stay in existence.® Therefore, the
transfer system remained a feature of international football until the landmark
decision of the European Court of Justice in Union Royale Belge de Sociétiés
de Football Association v Bosman.’

Bosman, a Belgian footballer, received an offer to play with French club
US Dunkerque after his contract with Belgian club RFC Liege had expired.10
However, he was unable to secure employment with US Dunkerque due to the
high transfer fee demanded by RFC Li¢ge."' The European Court of Justice'
held that the transfer rules, which required payment of a transfer fee after the

4. Unless the relevant Association determined that the player’s remuneration was too low:
Chris Davies ‘Post-Bosman and the Future of Soccer is Contract Law’ (2003) 19 JCL 190.

5. [1964] Ch 413 (‘Eastham’).

6. Davies, supra n4, 1-2.

7 Davies, supra n4, 1-2.

8. Davies, supra n4, 1-2.

9. Case C-415-93, 1995 E.C.R. I-4921 (‘Bosman’).

10.  Bosman, supra n9, 28-29.

11 Braham Dabscheck ‘The Sporting Cartel in History’ (2008) 28 Sport in History 329,
336.

12.  Hereinafter referred to as the ‘ECJ’.
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playing contract had expired, contravened Bosman’s free movement rights.13

As a consequence of the Court’s ruling in Bosman, clubs could no longer
demand transfer fees for ‘free agent’ players. However, because the Court in
Bosman did not specifically address the legality of transfer fees demanded
during a player’s contracted period, doubts remained regarding the legality of
all transfer regulaﬁons,14

The European Commission was concerned that such transfer fees had the
potential to severely restrict player movement between European states.” In a
2000 speech given at a Commission sports conference, Commissioner Monti
stated:

‘.. .international transfer systems based on arbitrarily calculated fees that
bear no relation to training costs should be prohibited, regardless of. . .whether
the transfer takes place during or at the end of the contract.”'®

To assuage the Commission’s concerns, FIFA,17 UEFA,18 and FIFPro"
negotiated revised transfer rules.”” In March 2001, the Commission and FIFA
agreed to a set of principles for the new transfer rules,”’ which FIFA adopted
on July 5 2001. These new rules imposed strict conditions on international

13.  Bosman, supra n9, 99-104, and 129-137.

14.  In Bosman, supra n9, 114, the ECJ stated that ‘.. .Article 48 of the Treaty [now 45
TFEU] precludes the application of rules laid down by sporting associations, under which a
professional footballer who is a national of one Member State may not, on the expiry of his
contract with a club, be employed by a club of another Member State unless the latter club has
paid to the former club a transfer, training or development fee.” See also European Commission,
‘Commission Staff Working Document — The EU and Sport: Background and Context,
Accompanying document to the White Paper on Sport’, 74-75, vcited at
<http://ec.europa.eu/sport/documents/dts935_en.pdf> (last visited October 24, 2013).

15. European Commission, supra nl4, 75, cited at
<http://ec.europa.eu/sport/documents/dts935_en.pdf> (last visited October 24, 2013).

16.  Speech/00/152, 17/04/2000, Mario Monti, European Commissioner for Competition
Policy, Sport and Competition, Excerpts of a speech given at a Commission-organised conference
on sports, Brussels, 17 April 2000, cited at
<http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/00/152&format=HTML&age
d=0&language=EN&guiLanguage=en> (last visited October 24, 2013).

17.  Fédération Internationale de Football Association. FIFA is an international federation
registered under Article 60ff of the Swiss Civil Code. It is headquartered in Zurich, Switzerland:
FIFA Statutes (July 2012 Edition), Article 1.

18.  Unions des Associations Européennes de Football (‘UEFA’), the governing body for
European football.

19. International Federation of Professional Footballers’ Association (‘FIFPro’), the
world professional football players’ association.

20.  Dabscheck, supranll, 337.

21.  These principles included adopting measures to support the training of players (for
example, allowing for training compensation to be paid to training clubs for all players under 23,
and a solidarity mechanism to redistribute income to clubs involved in training), establishing a
transfer period for each season, setting specifications for playing (for example, prescribing a
minimum duration of 1 year and maximum duration of 5 years), setting out consequences of
contractual breach, and ensuring arbitration is voluntary. See Braham Dabscheck ‘The Globe At
Their Feet: FIFA’s New Employment Rules — II' (2006) 9 Sport in Society 1; European
Commission, supra nl4, 75, cited at <http://ec.europa.eu/sport/documents/dts935_en.pdf> (last
visited October 24, 2013).
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transfers of minors,” provided a comprehensive training compensation system
for players under 23,7 and inserted articles designed to promote “Contractual
Stability.”**

The author will not address in great detail the calculation of training
compensation upon transfer and of the landmark decision in Olympique
Lyonnais SASP v Olivier Bernard & Newcastle United Football Club Lid® as
it falls outside the scope of this paper.

The transfer rules are binding on all national Associations, Confederations
and players. By virtue of recognition as a national Association® or
Confederation®’ by FIFA, these bodies agree to comply with and enforce all
FIFA regulations, including the transfer rules.”® Failure to comply with FIFA
regulations may result in suspension or expulsion.29 Likewise, every footballer

22.  FIFA Circular No.769, Revised FIFA Regulations for the Status and Transfer of
Players, at pages 1-2/21, cited at
<http://www.fifa.com/mm/document/affederation/administration/ps_769_en_68.pdf> (last visited
October 24, 2013). Circular No.769 states that the imposition of strict conditions for the
‘international transfer of minors’ is designed to ‘provide a stable environment for the training and
education of players’.

23. FIFA Circular No.769, supra n22, 2-10/21, cited at
<http://www.fifa.com/mm/document/affederation/administration/ps_769_en_68.pdf> (last visited
October 24, 2013). Circular No.769 states that this training compensation system pertaining to the
transfer of players under 23 years is designed to ‘encourage more and better training of young
football players, and to create solidarity among clubs, by awarding financial compensation to
clubs which have invested in training young players’. See also Braham Dabscheck ‘Being
Punitive: The Court of Arbitration for Sport Overturns Webster’ (2009) 3-4 International Sports
Law Journal 20. Dabscheck noted that compensation would be paid to a player’s training club for
players aged 18-23 who move to another club, whereas if an uncontracted player over 23 years
moved to a new club, no training compensation would be payable to the former club.

24, FIFA Circular No.769, supra n22, 10-15/21, cited at
<http://www.fifa.com/mm/document/affederation/administration/ps_769_en_68.pdf> (last visited
October 24, 2013). Circular No.769 states that ‘Contractual stability is of paramount importance
in football, from the perspective of clubs, players, and the public. The relations between players
and clubs must therefore be governed by a regulatory system which responds to the specific needs
of football and which strikes the right balance between the respective interests of players and
clubs and preserves the regularity and proper functioning of sporting competition.’

25.  Case (C-325/08) [2008] ECR 2010.

26.  FIFA Statutes, Articles 9 and 10. Examples of national Associations admitted to
membership of FIFA are Football Federation Australia, the U.S. Soccer Federation and the
Football Association Limited (England). Membership will only be admitted if an Association is
currently a member of a Confederation (see footnote following), and it agrees to always comply
with the Statutes, regulations and decisions of FIFA and of its Confederation, and to recognise the
Court of Arbitration for Sport, as specified in the FIFA Statutes.

27.  FIFA Statutes, Article 20. Examples of Confederations recognised by FIFA include
the AFC (Asian Football Confederation), UEFA (Unions des Associations Européennes de
Football) and the CONCACAF (Confederation of North, Central American and Caribbean
Association Football).

28. FIFA Statutes, Articles 10, 13 and 20. Article 13 provides that Members have the
following obligations: a) to comply fully with the Statutes, regulations, directives and decisions of
FIFA bodies at any time as well as decisions of the Court of Arbitration for Sport (CAS); b) to
take part in competitions organised by FIFA; and d) to ensure that their own members comply
with the Statutes, regulations, directives and decisions of FIFA bodies.’

29.  FIFA Statutes, Article 14 provides that the Congress is responsible for suspending a
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agrees to be bound by FIFA regulations upon registering with a football club or
national Association.”

For the purposes of this paper, it is useful to briefly mention the key
decision making bodies in international transfer disputes.

The transfer rules provide that all international transfer disputes are to be
adjudicated by the FIFA Dispute Resolution Chamber (the ‘DRC’), which is
comprised of an equal balance of player and club representatives, and an
independent chairman.”

DRC decisions are subject to review by the CAS, an arbitral tribunal
established to adjudicate Olympic and international sports-related disputes
(including some FIFA disputes), and to then issue foreign arbitral awards
recognized and enforceable under the New York Convention.*

Given that the “seat” of all CAS arbitrations is Lausanne, Switzerland, a
judicial appeal can be taken to the Swiss Federal Tribunal (the ‘SFT’) to set
aside a CAS award.” Under Articles 190-192 of the Swiss Private
International Law Act (PILA), the SFT has power to set aside a CAS award on
extremely limited grounds. For example, the SFT can set aside a CAS award
where the CAS was not properly constituted, where the CAS wrongly accepted
or declined jurisdiction, or where the award rendered was incompatible with
public policy.34 As discussed and explored below, the CAS award rendered in
Matuzalem was recently set aside by the SFT on public policy grounds.

Member, although where a member ‘seriously violates its obligations as a member’, the Executive
Committee may suspend a member with immediate effect. Further, Article 15 provides that
Congress may expel a member if it ‘seriously violates the Statutes, regulations, decisions or the
Code of Ethics of FIFA’.

30.  Transfer rules, Article 5 provides that ‘A player must be registered at an association to
play for a club as either a professional or an amateur . . . By the act of registering, a player agrees
to abide by the statutes and regulations of FIFA, the confederations and the associations.” FIFA
Statutes, Article 7.

31.  See Transfer rules, Articles 22 and 24; Frans de Weger, The Jurisprudence of the FIFA
Dispute Resolution Chamber, 1. For a further thorough description of the DRC, see
<http://www fifa.com/aboutfifa/officialdocuments/doclists/disputeresolutionchamber.html>.

32. See Matthew J. Mitten and Hayden Opie, ‘“Sports Law”: Implications for the
Development of International, Comparative, and National Law and Global Dispute Resolution’
(2010-2011) 85 Tul. L. Rev. 269, 285. Professor Mitten stated that ‘Like other arbitral bodies, the
CAS’ jurisdiction is dependent upon the parties’ written agreement to submit their dispute to the
CAS for final determination’: Matthew Mitten, Sport Law and Regulation, (2009) Chapter 4, at
pages 318. See Transfer rules, Article 24 (‘Decisions reached by the Dispute Resolution Chamber
or the DRC judge may be appealed before the Court of Arbitration for Sport’); FIFA Statutes,
Articles 66-68 (‘FIFA recognises the independent Court of Arbitration for Sport (CAS). CAS
awards are foreign arbitral awards recognised and enforceable under the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (‘The New York
Convention’). See Matthew J. Mitten ‘Judicial Review of Olympic and International Sports
Arbitration Awards: Trends and Observations’ (2009) 10 Pepp. Disp. Resol. L.J. 51, 62.

33.  Mitten and Opie, supra n32, 300-301.

34.  Antonio Rigozzi, ‘Challenging Awards of the Court of Arbitration for Sport’ (2010) 1
(1) Oxford Journal of International Dispute Settlement. 217, 218-219. The Swiss Private
International Law Act is formally known as the Federal Statute on International Private Law of
December 18, 1987, RS 291.
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3. CONTRACTUAL STABILITY VS. FREE MOVEMENT OF WORKERS

Part IV of the transfer rules was intended to strike a balance between
“Contractual Stability” and worker’s rights to free movement protected under
EU law.”

The phrase “Contractual Stability” is one of trade custom used by FIFA
simply to mean that playing contracts between players and clubs should be
respected, honored and upheld, and premature termination of playing contracts
(prior to their stated expiration date) ought to be discouraged.36 The unique
nature of international football (referred to by FIFA as the “Specificity of
Sport™") and of sporting leagues generally dictate that, for the success of a
sporting competition, restrictions should be placed on a footballer’s right to
prematurely terminate existing employment relations and to seek employment
with an alternative sporting club, thereby restricting the otherwise unfettered
rights of free movement enjoyed by employees to move between employers in
other fields of commerce.

The promotion of “Contractual Stability” is considered necessary to
achieve  “Competitive = Balance” throughout sporting competitions
(“Competitive Balance” refers to the degree of competitive evenness between
competing teams™). Without “Contractual Stability”, there is a fear that
“Competitive Balance” will suffer. Applying this theory to a hypothetical
scenario, assume that Manchester United FC (as one of the world’s most
successful and wealthiest clubs) was allowed to purchase all of the world’s

35.  Each association is required to implement Articles 13 to 18 into their national
regulations to support, promote and foster ‘Contractual Stability’: Transfer Rules, Article 1. In
FC Pyunik Yerevan v L., AFC Rapid Bucaresti & FIFA CAS 2007/A/1358 (‘Pyunik’), 25-26, the
CAS held that ‘[T]he ultimate rationale for [Article 17]...is to support and foster contractual
stability.

36.  The importance of ‘Contractual Stability’ was noted by FIFA in Circular No. 769:
‘Contractual stability is of paramount importance in football, from the perspective of clubs,
players and the public. The relations between players and clubs must therefore be governed by a
regulatory system which responds to the specific needs of football and which strikes the right
balance between the respective interests of players and clubs and preserves the regularity and
proper functioning of sporting competition.” FIFA Circular No.769, supra n22, 13/21, cited at
<http://www.fifa.com/mm/document/affederation/administration/ps_769_en_68.pdf> (last visited
October 24, 2013).

37.  White Paper on Sport, COM (2007) 391, at 4.1. The White Paper on Sport noted that
‘specificity of sport’ may encompass the unique characteristics of sporting activities and rules, for
example, ‘separate competitions for men and women, limitations on the number of participants in
competitions, or the need to ensure uncertainty concerning outcomes and to preserve a
competitive balance between clubs taking part in the same competitions.’.

38.  Lenten LJA ‘Towards a New Dynamic Measure of Competitive Balance: A Study
Applied to Australia’s Two Major Professional ‘Football’ Leagues’ (2009) 39 Economic Analysis
& Policy 407; Paul Czarnota ‘The AFL, The Joint Venture Defence and Single Economic Entity
Theory’ (2012) 20 AJCCL 149, 150-151. The High Court of Australia in Buckley v Tutty noted
the importance of ‘competitive balance’ in sporting leagues, considering it a ‘legitimate object of
the League. . .to ensure that the teams fielded in the competitions are as strong and well matched
as possible, for in that way the support of the public will be attracted and maintained.” Buckley v
Tutty (1971) 125 CLR 353 [at 17].
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most talented footballers without any restrictions or liability to pay
compensation for inducing or otherwise participating in a player’s premature
termination of employment with another club. This occurrence would
invariably guarantee perennial on-and-off field success for Manchester United,
and hinder the ability of financially weaker clubs to compete, thereby damaging
competitive balance among competing clubs. In Bosman, the Court agreed by
recognizing that “maintaining a balance between clubs by preserving a degree
of equality and uncertainty as to results” was a legitimate objective of the
transfer rules.”

Post-Bosman, doubts surrounded the issue of whether clubs could lawfully
demand transfer fees during the contract,” causing concern that smaller/poorer
clubs would be unable to compete on- and off-field with larger, wealthier clubs.
Further, there was a concern that, because clubs were no longer required to pay
transfer fees for uncontracted players, players would demand higher salaries,
thereby making it more difficult for smaller clubs to attract and retain the best
players, and enabling international football to be dominated by a powerful
few."! By restricting the ability of smaller clubs to attract the world’s best
footballers, they would inevitably experience less on-field success, thereby
leading to a decrease in supporter interest and thus leading to lower revenues
from the sale of sponsorship and advertising, lower revenues from the sale of
club memberships and lower ticket/game-attendance revenues.” Additionally,
even if smaller clubs invested time, energy and resources into developing
players, the best players would move to larger, more successful clubs, thereby
discouraging smaller clubs from investing in youth training.43

Recent studies suggest that, while Europe’s biggest clubs and leagues

39.  Bosman, supra n9, 106. Notwithstanding the European Court of Justice recognizing
that ‘competitive balance’ was a legitimate objective, it ultimately considered that the transfer
rules ‘neither preclude[d] the richest clubs from securing the services of the best players nor
prevent[ed] the availability of financial resources from being a decisive factor in competitive
sport, thus considerably altering the balance between clubs.” Bosman, supra n9, 107.

40.  Although Bosman was concerned with the legality of the transfer system following the
expiry of player contracts, it did not address the legality of transfer fees during a player’s
contracted period, and therefore doubts remained as to the legality of this system: European
Commission, supra nl4, 74-75, cited at <http://ec.europa.eu/sport/documents/dts935_en.pdf> (last
visited October 24, 2013).

41.  Blair Downey ‘The Bosman Ruling: European Soccer — Above the Law?’ (2001) 1
Asper Rev. Int’l Bus. & Trade L. 187, 192. In 2000, FIFPro president Gordon Taylor stated,
without a transfer system and contractual stability, ‘[S]maller clubs [will be] cherry-picked by the
big boys.” Gordon Taylor ‘The Transfer System — A Need for Compromise’, PFA website, 10
September 2000, cited in Braham Dabscheck ‘The Globe At Their Feet — FIFA’s New
Employment Rules — I (2004) 7(1) Sport in Society 69, 88.

42.  Downey, supra n41, 192; Czarnota, supra n38, 150-151.

43.  The transfer Rules set out a detailed system for ensuring the payment of training
compensation for clubs which have ‘invested in training younger players’, thereby ‘encouraging
more and better training of young football players, and to create solidarity among clubs’: FIFA
Circular No.769, supra n22, 2/21, cited at
<http://www.fifa.com/mm/document/affederation/administration/ps_769_en_68.pdf> (last visited
October 24, 2013).
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derive a substantial percentage of income from broadcasting, commercial and
game attendance revenues, medium and smaller clubs rely on donations from
their owners or transfer fees.** These clubs are, therefore, highly supportive of
a system which fosters “Contractual stability.”*’

When considering the legality of the then-English Football transfer rules,
Justice Wilberforce in Eastham stated in obiter that, by themselves, the transfer
rules ‘do not appear. . .very objectionable”:46

“. .. [the transfer system] provides a means by which the poorer clubs can
on occasions, obtain money, enabling them to stay in existence and improve
their facilities; and . . . it provides a means by which clubs can part with a good
player in a manner which will enable them to secure a replacement. One player
cannot easily be obtained in exchange for another; the transferee club may not
[and] . . . probably will not - have a player to offer in exchange: by giving cash,
the transferor club is able to look all-round the league for a replacement. Given
the need to circulate players, money is necessarily a more efficient medium of
exchange than barter, and the system helps both money and players to circulate.
Looked at in this way the system might be said to be in the interests of players
themselves.”"’

On the other hand, European footballers (by virtue of their status as
“workers”) enjoy a recognised right to free movement between European states
pursuant to Article 45 of the Treaty on the Functioning of the European
Union.®

Following the devastation and divide precipitated by the Second World
War, there was a European movement towards political, economic and
monetary unity, cooperation, integration and harmony.*’ In an effort to “lay the
foundations of an ever closer union among the peoples of Europe,”50 various

44. Diego F. R. Compaire et al ‘Contractual Stability in Professional Football:
Recommendations for Clubs in a Context of International Mobility’, Executive Summary (page
i), cited at <http://www.lawinsport.com/pdf/ContStabinProfFoot.pdf> (last visited October 24,
2013).

45.  Compaire, supra n44, Executive Summary (page ii).

46.  Eastham, supra n5, 437.

47.  Eastham, supra n5, 437.

48.  Article 45 TFEU provides that ‘1. Freedom of movement for workers shall be secured
within the Union.
2. Such freedom of movement shall entail the abolition of any discrimination based on nationality
between workers of the Member States as regards employment, remuneration and other conditions
of work and employment; 3. It shall entail the right, subject to limitations justified on grounds of
public policy, public security or public health: (a) to accept offers of employment actually made;
(b) to move freely within the territory of Member States for this purpose; (c) to stay in a Member
State for the purpose of employment in accordance with the provisions governing the employment
of nationals of that State laid down by law, regulation or administrative action; (d) to remain in the
territory of a Member State after having been employed in that State, subject to conditions which
shall be embodied in regulations to be drawn up by the Commission; 4. The provisions of this
Article shall not apply to employment in the public service.’

49.  Josephine Steiner et al ‘EU Law’, 3.

50.  Steiner, supra n49, 3.
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European nations signed a number of treaties. As part of European economic
policy designed to create an “internal market,” EU law recognised “Four
Freedoms” requiring protection: Free movement of goods, services, capital and
workers.’

The right to free movement enjoyed by workers under EU law includes
the right to accept offers of employment, to move freely between EU member
states, and to remain in an EU member state for employment purposes.52 A
worker’s rights to free movement may be restrained, however, where such a
restriction is proportionate, narrowly drawn to pursue a legitimate aim, and
justified on grounds of public policy.”

While the Commission accepted after Bosman that “Contractual Stability”
was essential for football, it believed that some flexibility for footballers to
move during the contract period was essential for compliance with their free
movement rights because:™

“...[I]n almost all other walks of life, people can move jobs easily, and
have the right to do so for many reasons: personal, professional, a dislike of a
current job, a better offer elsewhere, and so on.”’

Given the aforementioned background, the transfer rules were intended to
strike a balance between promoting “Contractual Stability” and protecting each
footballer’s free movement rights.

4. TRANSFER RULES

The object of this paper is to focus on the assessment of compensation
payable to a club by a breaching player who unilaterally terminates his playing
contract without “Just Cause” prior to its expiration date. The relevant
provisions of the transfer rules appear in Articles 13 to 17.

Article 13 states that a contract between a professional footballer and a
club may only be terminated by mutual agreement or upon its expilration:56

“[n the event of a club and a player choosing to enter into a contractual
relationship, this contract will be honored by both parties.”’

Players may only be transferred and registered to another club during two

51.  Steiner, supra n49, 309.

52.  Steiner, supra n49, 408.

53.  Steiner, supra n49, 420.

54.  Nick Harris, Stars will buy into ‘pay as you go’ system — An obscure Fifa rule could
revolutionise the way the transfer market operates, The Independent (online), 13 February 2007,
<http://www.independent.co.uk/sport/football/news-and-comment/stars-will-buy-into-pay-as-you-
go-system-436166.html#>.(last visited October 24, 2013).

55.  Harris, supra n54.

56. Tranfer Rules, Article 13.

57.  FIFA Commentary on the Regulations for the Status and Transfer of Players (‘FIFA
Commentary’), explanation Article 13, p38. See also Wigan Athletic FC v Heart of Midlothian
CAS 2007/A/1298; Heart of Midlothian FC v Webster CAS 2007/A/1299; Webster v Heart of
Midlothian CAS 2007/A/1300 (‘Webster’), at 50-52.
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annual registration periods.58 If a club wishes to secure a contracted player, it
must inform the player’s current club in writing before entering into
negotiations with him.”

Notwithstanding Article 13, Articles 14 and 15 allow either party to
unilaterally terminate with “Just Cause” or “Sporting Just Cause.”

“Just Cause” involves serious misconduct or prolonged violations of the
terms of the contract.”’ Clubs have been held to have “Just Cause” where a
player returns a positive doping result® or uses illicit drugs,”* whereas no “Just
Cause” exists when a player suffers injury,” or a player’s performance,
commitment or productivity declines.** Players have “Just Cause” if a club
persistently fails to pay his sala.ry.65

“Sporting Just Cause” exists when the player appears in less than 10% of
the club’s official matches due to “injury, suspension, player’s field or team
position, age [or] reasonable expectations on the basis of past career.”®

If either a club or player unilaterally terminates their playing contract
without “Just Cause”, Article 17 provides various consequences for the
terminating party and any person involved in the breach. Article 17.1 states as
follows:

In all cases, the party in breach shall pay compensation. Subject to the
provisions of Article 20 and Annex 4 in relation to training compensation, and
unless otherwise provided for in the contract, compensation for the breach shall
be calculated with due consideration for the law of the country concerned, the
specificity of sport, and any other objective criteria. These criteria shall

58.  Transfer Rules, Article 6.1

59.  Transfer Rules, Article 18.3.

60.  Mutu v Chelsea Football Club, CAS 2005/A/876 (‘Mutw’), citing Weger, supra n31,
93; FIFA Commentary, supra n57, explanation Article 14, p39.

61. DRC 21 February 2006, no. 26439, cited in Weger, supra n31, 92. Copies of DRC
decisions are found at <http://www.fifa.com/aboutfifa/officialdocuments/doclists/decision.html>.

62.  Mutu, supra n60, citing Weger, supra n31, 93.

63. DRC 13 May 2005, no. 55230; DRC 12 January 2006, no. 16828, cited in Weger,
supra n31, 88-89). Copies of DRC decisions are found at
<http://www.fifa.com/aboutfifa/officialdocuments/doclists/decision.html>.

64. DRC 26 November 2004, no. 114534; DRC 28 July 2005, no. 75975; DRC 23 June
2005, no, 65657, cited in Weger, supra n31, 84-86). Copies of DRC decisions are found at
<http://www.fifa.com/aboutfifa/officialdocuments/doclists/decision.html>.

65. DRC 23 March 2006, no. 36460; Weger, supra n31, 94-95; FIFA Commentary, supra
n57, explanation Article 14. What constitutes a ‘persistent failure’ to pay a player’s salary
depends on the circumstances of each case. The FIFA Commentary, supra n57, explanation
Article 14 states that a few weeks’ delay in paying a player’s salary does not constitute ‘just
cause’ for the player to unilaterally terminate. In DRC 26 October 2006, no. 1061207, the DRC
held that a player did not have ‘just cause’ to unilaterally terminate due to non-payment of his
salary for one and a half months. On the other hand, in DRC 10 June 2004, no. 64133, the DRC
held that a failure to pay a player’s salary for four months, in addition to two ‘sign-on fee’
installments, constituted ‘just cause’ for the player to unilaterally terminate.

66.  Transfer Rules, Article 15. FIFA Regulations governing the Application of the
Regulations for the Status and Transfer of Players, Chapter V - Stability of contracts, Article 12,
cited at <http://www.diritto-sportivo.com/online-docs/ApplicationRegulations-Eng.pdf>  (last
visited September 15, 2012).
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include, in particular, the remuneration and other benefits due to the player
under the existing contract and/or the new contract, the time remaining on the
existing contract up to a maximum of five years, the fees and expenses paid or
incurred by the former club (amortized over the term of the contract) and
whether the contractual breach falls within a protected period.”’

Article 17 does not enable a player or club to unilaterally terminate the
contract without “Just Cause” but rather, it declares each and every unjustified
unilateral termination to be a contractual breach giving rise to a liability to pay
compensation.”® Where a player is ordered to pay compensation, his new club
is deemed under the transfer rules to be jointly and severally liable for any
compensation payable, regardless of whether or not that new club is at fault.”
While this joint and several liability position tends to favor players, as
highlighted by the Matuzalem award discussed below, a major issue arises
where the new club is in financial distress, and liability for compensation falls
solely on the player.

Article 17 also imposes sporting sanctions for breaches during the
“Protected Period”. The “Protected Period” is defined as three entire seasons
or years (whichever comes first) from the date the playing contract was entered
into by a player under 28, or two seasons/years for players 28 and over.”’ A
breaching player shall receive either a 4 or 6 month playing suspension’' and
clubs in breach (or which induce breach) shall be banned from registering new

67.  Transfer Rules, Article 17.1.

68.  Transfer Rules, Article 17.1. The transfer rules also provide that the right to receive
compensation cannot be assigned. Transfer Rules, Article 17.2. See also Webster, supra n57, 51-
53; FC Shakhtar Donetsk v Matuzalem Francelino da Silva & Real Zaragoza SAD & FIFA, CAS
2008/A/1519 and 2008/A/1520 (‘Matuzalem’), 64.

69. Transfer Rules, Article 17.2. Article 17.2 states that ‘Entitlement to compensation
cannot be assigned to a third party. If a professional is required to pay compensation, the
professional and his new club shall be jointly and severally liable for its payment. The amount
may be stipulated in the contract or agreed between the parties.” See also Webster, supra n57, 93-
98.

70.  Transfer Rules, Definitions.

71.  Transfer Rules, Article 17.3. Article 17.3 states that ‘In addition to the obligation to
pay compensation, sporting sanctions shall also be imposed on any player found to be in breach of
contract during the protected period. This sanction shall be a four-month restriction on playing in
official matches. In the case of aggravating circumstances, the restriction shall last six months.
These sporting sanctions shall take effect immediately once the player has been notified of the
relevant decision. The sporting sanctions shall remain suspended in the period between the last
official match of the season and the first official match of the next season, in both cases including
national cups and international championships for clubs. This suspension of the sporting
sanctions shall, however, not be applicable if the player is an established member of the
representative team of the association he is eligible to represent, and the association concerned is
participating in the final competition of an international tournament in the period between the last
match and the first match of the next season. Unilateral breach without just cause or sporting just
cause after the protected period shall not result in sporting sanctions. Disciplinary measures may,
however, be imposed outside the protected period for failure to give notice of termination within
15 days of the last official match of the season (including national cups) of the club with which
the player is registered. The protected period starts again when, while renewing the contract, the
duration of the previous contract is extended.’
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players for two registration periods.72 Any club that signs a breaching player
will be presumed to have induced the player’s breach unless the club can
satisfy the judging authority to the contrary.”

When determining compensation payable by a breaching party for
unilateral termination of the playing contract without “Just Cause,” Article 17
provides as a starting point that the judging authority must look to whether the
club and player have specified in their contract the compensation payable in the
event of unilateral termination (otherwise known as a “Buy-Out” or ‘“Penalty”
clause).” The amount specified must be a genuine pre-estimate of the damages
that would be suffered by the non-breaching party in the event of a unilateral
termination.” Valid “Buy-Out” clauses must clearly reference Article 17 and
state that the sum due is ‘compensation in the event of a unilateral breach . . .
by either of the palrties.’76

If no “Buy-Out” clause exists, the amount of compensation payable is
assessed according to the criteria contained in Article 17 (stated above).77 The
CAS has applied Article 17 in several cases,”® however each case tends to
produce different and somewhat unpredictable outcomes due to the lack of
definitional certainty and guidance on applying the non-exclusive and often
contradictory criteria contained in Article 17.

Three CAS awards are discussed below to highlight the differing
approaches to calculating compensation and the resulting unpredictability.79

72.  Transfer Rules, Article 17.4. Article 17.4 states that ‘In addition to the obligation to
pay compensation, sporting sanctions shall be imposed on any club found to be in breach of
contract or found to be inducing a breach of contract during the protected period. It shall be
presumed, unless established to the contrary, that any club signing a professional who has
terminated his contract without just cause has induced that professional to commit a breach. The
club shall be banned from registering any new players, either nationally or internationally, for two
registration periods.’

73.  Transfer Rules, Article 17.4.

74.  Pyunik, supra n35, 23; Webster, supra n57, 50-56.

75. Matuzalem, supra n68, 65-68. The author considers that this is consistent with Article
163.3 of the Swiss Code of Obligations which provides a judge with discretion to reduce an
excessively high penalty or liquidated damages sum. In determining whether the ‘buy-out’ clause
is a genuine pre-estimate of damages, the CAS in Matuzalem stated that it in the ‘general interest
of both players and clubs to set the bar for admitting the existence of a penalty/buy-out clause
fairly high.” Matuzalem, supra n68, 74.

76.  Juan de Dios Crespo Pérez et al ‘Contractual Stability: Breach of Contract’, in
Alexander Wild (Ed.) CAS and Football: Landmark Cases, at 88-89.

77.  Pyunik, supra n35, 25; Webster, supra n57, 55-56.

78.  The cases in which the CAS considered and applied Article 17 include Philippe Mexés
& AS Roma v FIFA & AJ Auxierre, CAS 2004/A/708, 2004/A/709, 2004/A/713, 2005/A/902,
2005/A/903 and 2005/A/916; Webster, supra n57; Pyunik, supra n35; Elkin Soto Jaramillo & FSV
Mainz 05 v CD Once Caldas & FIFA, CAS 2008/A/1453 and 2008/A/1469; Matuzalem, supra
n68; Fenerbahge Spor Kutubu v Stephen Appiah, Stephen Appiah v Fenerbahge Spor Kutubu,
CAS 2009/A/1856 and CAS 2009/A/1857 (‘Appiah’); FC Sion & El-Hadary v FIFA & Al-Ahly
Sporting Club CAS 2009/A/1880 and 2009/A/1881 (‘El-Hadary’); FC Shakhtar Donetsk v Ilson
Pereira Dias Junior, CAS 2010/0/2132; Sevilla FC SAD & Morgan De Sanctis v Udinese Calcio
S.p.A, CAS 2010/A/2145,2010/A/2146 and 2010/A/2147 (‘Morgan De Sanctis’).

79.  Webster, supra n57; Matuzalem, supra n68; Morgan De Sanctis, supra n78.
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5. ARTICLE 17 ‘JURISPRUDENCE’
5.1 Webster

5.1.1 Facts and Circumstances

Andy Webster was a professional footballer with Scottish club Heart of
Midlothian F.C.** In securing the services of Webster in 2001, Hearts paid
another club, Arbroath, a transfer fee of £75,000.00.' Webster enjoyed great
success with Hearts, winning 22 international caps by age 24.** In 2003,
Webster signed a new playing contract with Hearts, expiring on June 30,
2007.%

Between April 2005 to April 2006, Hearts made several unsuccessful
attempts to extend Webster’s contract.*

Despite his on-field success, Webster was not selected for several games
between January and April 2006. He believed this was due to his refusal of
Hearts’ extension offers.®> Hearts’ shareholder, Vladimir Romanov also made
various public comments questioning Webster’s commitment to Hearts and
discussed a possible transfer for him.*

Citing a complete breakdown of trust, Webster sought to terminate his
contract,”’” but because Hearts intended to challenge the termination (and such a
challenge could have prevented him from playing in 2006/2007), he instead
relied on Article 17.%® Webster’s agent contacted approximately fifty clubs and
advised them of Webster’s termination and the approximate “buy-out” figure of
£200,000.00.%

In August 2006, Webster signed with a new club, Wigan Athletic FC.”

In November 2006, Hearts lodged a claim with the DRC, seeking
£5,037,311.00 in compensation, a two-month suspension for Webster, and a
one-year registration ban on Wigan.”! The DRC ordered Webster to pay
£625,000.00 in compensation and imposed a two-week suspension on him.”?

80.  Webster, supra n57, pages 4-5 of judgment. Heart of Midlothian will hereinafter be
referred to as Hearts.

81.  Webster, supra n57, page 5 of judgment.

82.  Webster, supra n57, page 5 of judgment.

83.  Webster, supra n57, page 5 of judgment.

84.  Webster, supra n57, page 5 of judgment.

85.  Webster, supra n57, page 5 of judgment.

86.  Webster, supra n57, pages 5-6 of judgment.

87.  Webster, supra n57, page 6 of judgment.

88.  Webster, supra n57, page 6 of judgment.

89.  Webster, supra n57, page 7 of judgment.

90.  Webster, supra n57, page 7 of judgment. Wigan Athletic FC will hereinafter be
referred to as Wigan.

91.  Webster, supra n57, page 7 of judgment.

92.  Webster, supra n57, pages 7-8 of judgment. The DRC also held Wigan to be jointly
and severally liable for the compensation payable.
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All parties appealed the decision to the CAS.”

5.1.2 The Webster-CAS Award

The CAS noted from the outset that Webster and Hearts had not specified
in their playing contract the amount of compensation payable in the event of
premature termination by either party, therefore it turned to the criteria
contained in Article 17.1. The CAS stated in particular that the “most
appropriate criterion” was the remuneration remaining on the existing
contract,”* because it applied equally to club and player, and it correlated to the
player’s value.” 1t also held that this ‘residual value’ approach allowed the
level of compensation to be adjusted according to the player’s remuneration
(higher remuneration equals higher compensation) and the time remaining on
the contra